No. 14,782 


Che Gnited States 
Court of Appeals 


For the Ninth Circuit 


GLENN WOODBURY and PEARL WOODBURY, 
Appellants, 


vs. 


ALFRED CLERMONT and MARGUERITE I. 
CLERMONT, 
Appellees. 


ON APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT 
OF MONTANA 


BRIEF FOR THE APPELLEES 


Russet, BE. Smiru 
W. T. Boone 


Jack W. Rime. 


First National Bank Building 
Missoula, Montana 
Attorneys for Appellees 


ae MISBOULIAN - j i 7 
JAN - 6 195 


DAMM! Dp CoenPich: 


No. 14,782 


In The Gnited States 
Court of Appeals 


For the Ninth Circuit 


GLENN WOODBURY and PEARL WOODBURY, 
Appellants, 


VS. 
ALFRED CLERMONT and MARGUERITE I. 
CLERMONT, 

Appellees. 


ON APPHAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT 
OF MONTANA 


BRIEF FOR THE APPELLEES 


RusseL_L EK. SmitH 
W. T. Boone 


Jack W. Rime 


First National Bank Building 
Missoula, Montana 
Attorneys for Appellees 


il 


SUBJECT INDEX 


SRS SM OME IR cece ese ncecsbesc beeen cnc ceesenercaneceeesengegtes ss ] 


PMS IOAN OF TORU VASE .......0 ee... 8 


OUTROS TION TNVOLVED. ......-.-ccccccccccecceecec essen eceeeecteee i 
UMMM ll 50) yah eke ee 8 
A. No Proper Specification of Error ...................... 8 
B. Findings of Facet Conclusive Unless 
(Deeiel > MOONS 2528 cee ede ceeds cd 10 
C. Svhimary of the Mvidlence —........00.0 0... 1a 
D. Payment of Full Purchase Price Not Condition 
Pecedent toe@tecmomor Title .........0..........28n. 13 
The Conta@et [GM guage -..............0..c.20ccscsseeese 14 
Interpretation by the Parttes ..............00..... 15 
IM OGG, TO CCUSMOIRS, «o.oo. Wotiao nee nccaccncceecnnte eevee 16 
EK. Offer of Performance by Appellees Not 
DF NOI ict sion aed a a) Mm 
F. No Wiaawer by typpelloee eee 20 
ee leelret from Pomtleihumer........2...4¢02.-0 20 ec 5 
fH. Other Contentions Dy» Agopellamiise ....................... 25 
Ambiguiy of the Agreement -_...................-..- 25 
Reformation Not Am 188i ...............0--.e ee 26 
Defects to Be Remedied by Appellants ........ 27 
Hagarty’s One Thousand Dollars .................. 28 


SPOR ZRIN =. ..cQitl eee. Gaee  . 28 


ili 
INDEX 
CITATIONS 


CASES Page 


Aleksich v. Mutual Benefit Health & Accident 
Ass’n., 118 Mont. 223, 164 Pac. (2d) 372, 162 
el a ee 26 


gers y. Buswell, 73 Mont. 518, 238 Pac. 591.............. 21 
Bauer v. Monroe, 117 Mont. 306, 158 Pac. (2d) 485... 22 


Bozdech et al v. Montana Ranches Co., 67 Mont. 


S01. | ig Cs ee eee a 17, 20 
Cook-Reynolds Co. v. Beyer, 107 Mont. 1, 79 Pae. 

Lo. _____ ee eee 15 
Cook-Reynolds Co. v. Chipman, 47 Mont. 289, 

Mee) Bl@GnR@r Oo ee 16, 23 


Mire y. Wail, 116 Mont. 515, 155 Pac, (2d) 202........ 15 
Hart v. Barron; 122 Mont. 350, 204 Pac. (2d) 797.... 22 


Hollensteiner v. Anderson, 78 Mont. 122, 


OS cere rar. 21 
Huston v. Vollenweider, 101 Mont. 156, 

Wire Memeem cscs sect ee ates eee eee 23 
Marias River Syndicate v. Big West Oil Co., 

Of Mivomis 254, 38 Pare. (2d) 599» .........-cccccececcesceens-- 15 
Milwaukee Land Co. v. Ruesink et al, 50 Mont. 

ee Be: S00.___.__.._..- es. ee 18 


Pacifie Portland Cement Co. v. Food Machinery & 
Chemical Corporation, C.A. 9, 178 Fed. (2d) 541.. 10 


Paramount Pest Control Service v. Brewer, 
Pe. & OF WOR. (Bl) DR Gece... 10 


iv 


INDEX 
Page 


Silfvast v. Asplund, 93 Mont. 584, 20 Pac. (2d) 631.. 17 


Smith v. School District No. 18, 115 Mont. 102, 
eee Wee (tae) Toles) 2 see... ge 15 


Sullivan v. Marsh, 124 Mont. 415, 225 Pace. (2d) 868.. 26 
United States v. Cushman, C.C.A. 9, 136 Fed. (2) 


SAN Cle ten... ier. Se: omnes: 9 
Witeate v. Berent etwal, C'C.X. 9) 146 Ped. (20) 
FO SE I ere ee EN AR Ore ene 10 
STATUTES 
United States Code 
wl ONC Wi le ee ig) Ve. ..-:. 0... ee Y 
POS Pn RR ial Bite = lta 2. ote ae ee eee oder 2 
Montana Revised Code 
Re OND ed Lf) 21.” gl eee 6, 7, 8, 38, 25 
Nee AU al NI ca 555 nk ees eae teense sees 21 
SO ROI ga |. 4.) eee ers nee cee eee eneemeeE 21 
RULES 
Court of Appeals of the U.S. 
for tlie Ninth Cimepat, Bulé Wea) -...............-..02. 8 
Federal Rules of Civil Proeedure, Rule 52(a).......... 10 


MISCELLANEOUS 


Corpus Juris Seeundum, Vol. 36, page 408, 
Pedernl Courts, Sectwon 97 (8) .......---...2.--------- 10 


No. 14,782 


In The GQuited States 
Court of Appeals 


For the Ninth Circuit 


GLENN WOODBURY and PEARL WOODBURY, 
Appellants, 


Vs. 
ALFRED CLERMONT and MARGUERITE I. 


CLERMONT, 
Appellees. 


ON APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT 
OF MONTANA 


BRIEF FOR THE APPELLEES 


JURISDICTION 


This appeal involves an action by Alfred Clermont 
and Marguerite I. Clermont as plaintiffs (Appellees here), 
both citizens of the Dominion of Canada, against Glenn 
Woodbury and Pearl Woodbury as Defendants (Appel- 
lants here), both citizens of the State of Montana, for the 
sum of Five Thousand Dollars ($5,000.00) earnest money 


deposit under a coutract for the sale and purchase of real 
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property which Appellees allege was breached by Appel- 
lants. 

Jurisdiction was conferred upon the Distriet Court by 
28 U.S.C.A. 1832, Subdivision (a) 2. Paragraph 1 of the 
Complaint (R. p. 3) alleges the diversity of citizenship 
and that the amount in controversy exceeds the sum of 
Three Thousand Dollars ($38,000.00) exclusive of interest 
and costs. The allegations of this Paragraph I of the 
Complaint are admitted by the Second Defense of the 
Answer (R. p. 19). 

Judgment in favor of plaintiffs (Appellees here) was 
entered February 4, 1955 (R. p. 38-39) and within thirty 
days and on March 2, 1955, the Defendants (Appellants 
here) filed a Notice of Appeal (R. p. 40). The jurisdic- 
tion of this court is invoked under 28 U.S.C.A. 1291. 


STATEMENT OF THE CASE 


Appellees brought this action against Appellants to 
recover the $5,000.00 earnest money deposit made under a 
written contract, designated ‘‘Reeeipt and Agreement to 
Sell and Purchase,’’ entered into on May 2, 1993 and pro- 
viding for the sale of a ranch in Montana, for the total 
sum of Thirty-six Thousand Dollars ($386,000.00), from 
Appellants as Sellers to Appellees as Purchasers. The 
execution of the contract is admitted by the pleadings 
(Complaint, Paragraph I, R. p. 3-4; Answer, Second De- 
fense, R. p. 19) and it appears as Exhibit A to the Com- 
plaint (R. p. 11) and was introduced in evidence as Plain- 
tiffs’ Exhibit 3 (R. p. 127) and appears again on page 260 


of the Reeord. 
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Paragraph numbered one of this eontraet provides: 


“Tt. Wias fwrther agreed: Seller shall at his ex- 
pense furnish Purchaser an Abstract of Title con- 
tinued to a date subsequent hereto showing merchant- 
able title to the above deseribed property vested in 
Seller, or in heu thereof, at Seller’s option, a title in- 
suranee policy insuring title thereto vested in Pur- 
chaser, free and clear of all liens and encumbrances, 
except Mortgage to B. Jannsen $16,200.00 and Fed- 
eral Land Bank, $3563.98. 


It is further agreed that the broker assumes no 
responsibility in regard to the title and broker recom- 
mends that Purchaser have the Abstract of Title or 
Title Insurance Policy examined by an attorney.’’ 
Paragraph numbered four of this same contract pro- 

vides: 

“4. If Seller cloes not approve this sale within 
approved days hereafter, or if Seller’s title is not mer- 
chantable or insurable and cannot be made so within 
a reasonable time after written notice containing state- 
ment of defects is delivered to Seller, then said earn- 
est money herein receipted for shall be returned to 
the Purchaser on demand and all rights of Purchaser 
terminated unless Purchaser waives said defects and 
elects to purchase; but if said sale is approved by the 
Seller and Seller’s title is merchantable or insurable 
and purchaser neglects or refuses to complete the pur- 
chase or shall fail to pay the balance of the purchase 
price as hereinabove provided, then the said earnest 
money shall be forfeited to the Seller as liquidated 
damages and not as a penalty and this Agreement 
thereupon shall be of no further foree or effect.’’ 


On the date of execution of said contract, May 2, 1953, 
Appellees paid the sum of $5,000.00 as an earnest money 
deposit to Appellants (Paragraph III of the Complaint, 
R. p. 4; admitted by Second Defense of Answer, R. p. 19). 
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On June 11, 1953, the Appellees made demand upon Ap- 
pellants for an abstract of tithe (Plaintiffs? Exhibit No. 2, 
R. p. 52-53) in the form of a letter, the receipt of which 
was admitted by Mr. Woodbury, one of the Appellants (R. 
p. 115). The abstract of title was furnished to attorneys 
for Appellees on June 18, 1953 (R. p. 118) and written 
notice containing a statement of defects in the title render- 
ing it unmerechantable was sent by Appellees to Appellants 
on June 22, 1953. This notice is attached to the Complaint 
as lixhibit B and the receipt thereof is admitted by Appel- 
lants both in the pleadings (Complaint, Paragraph VII, 
R. p. 6; admitted by Seeond Defense of Answer, R. p. 20) 
and by the testimony (R. p. 118). 

On July 27, 1958, Appellees again wrote to Appellants 
eoneerning the defects in the title to the real property. 
This letter appears an Jéxlibit C to the Complaint (R. p. 
16) and the receipt of it is admitted by Appellants both 
in the pleadingss (Complaint, Paragraph VIII, R. p. 6; 
admitted by Second Defense of Answer, R. p. 20) and by 
the testimony (R. p. 107). 

By letter of July 30, 1953, Appellants advised Appel- 
lees that the two letters from Appellees ot June 22, 1953 
and July 27, 1953 had been turned over to attorneys for 
Appellants who were checking over the objections made to 
the title and further, ‘‘You may be assured that the 
matter is being promptly taken care of and that we will 
aet on the advice of our attorneys in the matter of clear- 


ing up any defects in merchantability of title.’’ The writ- 
ing and receipt of this letter is hkewise admitted by the 


yjeadines and also the testimony (Complaint, Paragraph 
| « Py ’ (= 
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IX, R. p. 6 and 7; admitted by Second Defense of Answer, 
B. p. 20). 

Whereas the written contract between the parties (R. 
p. 11, 260) required Appellants as Sellers to furnish an 
abstraet of title showing in Sellers merchantable title to 
the real property, except for mortgage to B. Jannsen and 
Federal Land Bank, the abstract actually disclosed that 
the title to the property stood in the names of Bernhard 
Jannsen and Anna Jannsen (Complaint, Paragraph V, R. 
p. 0; admitted by Second Defense of Answer, R. p. 19; also 
admitted in testimony of Glenn Woodbury, R. p. 71, 136). 
Instead of holding title, Appellants were purchasing the 
real property under a contract of sale from the Jannsens, 
a copy of which was furnished to attorneys for Appellees 
at the time the abstract of title was delivered to them (R. 
pe #1). 

In addition to the mortgage in favor of the Federal 
Land Bank, the abstract also disclosed that the real prop- 
erty was encumbered by the hen of a repayment contract 
between the Bitter Root Irrigation District and the United 
States in an undisclosed amount (Complaint, Paragraph 
VI, R. p. 5; admitted by Second Defense of Answer, R. p. 
19-20; also proved by testimony of Elsie W. Oliva, R. p. 
47-48). A copy of that repayment contract was introduced 
in evidence as Defendants’ Exhibit 1 and appears in the 
Record at pages 224 to 259. This lien extended to 121 
acres of the lands which were the subject of the contract 
of sale involved in this action and the amount of the lien 
per aere on May 2, 1953, the date of said contract, was 
$39.26, making a total len of $4,750.46 against said prop- 
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erty (R. p. 47-48). A payment by the Bitter Root Irriga- 
tion to the United States im July of 19538 reduced the 
amount of the hen per aere to $38.37, thereby reducing the 
total lien against the property in question to $4,642.77 (R. 
p. 47-48). 

These defects in title were not remedied by Appellants 
(R. p. 54, 65, 121) notwithstanding Appellants’ letter of 
July 30, 1953 (Complaint, Exhibit D, R. p. 17) which in- 
dicated some action would be taken and notwithstanding 
Mr. Woodbury’s testimony at the time of trial that he was 
in a position to pay off the Jannsen contract so as to ob- 
tain title and also to pay the construction charges of the 
irrigation district and thereby remove the property from 
that lien. (R. p. 108 and 109). Beeause no action was 
taken by Appellants to remove the defects, this action was 
filed by Appellees on October 7, 1993. 

The pleadings establish the execution of the contract 
between Appellants and Appellees, the earnest money de- 
posit of $5,000.00, delivery of abstract to Appellees, the ex- 
istenee of title defects, namely that the title stood in the 
names of the Jaunsens rather than in Appellants and the 
existence of the lien of the Bitter Root Irrigation District, 
notice to Appellants of said defects in the title. The fail- 
ure of Appellants to remedy those defects was established 
through evidence (R. p. 121). 

Through a second eause of aetion, Appellees sought 
relief from forfeiture under the provisions of Seetion 
17-102, Revised Codes of Montana of 1947 which reads as 


follows: 
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‘Whenever, by the terms of an obligation, a party 
thereto ineurs a forfeiture, or a loss in the nature of 

a forfeiture, by reason of his failure to comply with 

its provisions, he may be relieved therefrom, upon 

making full compensation to the other party, except in 
ease of a grossly negligent, willful, or fraudulent 
breach of duty.’’ 

Possession of the raneh property was retained by Ap- 
pellants, never delivered to Appellees (R. p. 56, 67, 137). 
Appellants harvested the 1953 crop and kept the entire 
crop (R. p. 1387-138). The freedom of Appellees from 
gross negligence, and willful or fraudulent breach of duty 


is to be gathered from the evidence as a whole. 


The trial ecourt’s Findings of Fact and Conclusions of 
Law (R. p. 31-38) determined any conflict of facet in favor 
of Appellees and held that Appellees were entitled to the 
return of the $5,000.00 earnest money deposit under the 
terms of the contract, and also found that Appellees had 
established their right to equitable relief under Section 
17-102, R.C.M. 1947 which was, however, co-extensive with 
their legal right in view of the fact that Appellees were 
never in possession of the property. Accordingly judg- 
ment was entered in favor of Appellees and against Appel- 
lants in the amount of $5,000.00 with interest from October 
7, 1953 and for costs of Appellees (R. p. 38-39). 


QUESTIONS INVOLVED 


Because of the lack of specificity in Appellants’ so- 
ealled Assignments of Error, it is rather difficult to nar- 
row the issues being presented by Appellants on this ap- 
peal. However, from contentions made by Appellants in 


8 


the trial court and from Appellants’ brief before this 
Court, the following questions seem to be raised: 

(A) Was payment by Appellees of the entire pur- 
chase price balance of $11,000.00 a condition 
precedent to Appellants’ obligation to furnish 
a merchantable title? 

(B) Was it necessary for Appellees to prove that 
they were ready, willing and able to perform 
under the contract and to prove a tender of the 
balance due on the purchase price? 

(C) Were the specified title defects waived by Ap- 
pellees? 

(D) Did Appellees establish their right to relief 
from forfeiture under Section 17-102, R.C.M. 
19477 

ARGUMENT 


It is extremely difficult to meet the argument pre- 
sented in the Brief of Appellants because the Assign- 
ments of Error do not raise objection to any specific 
Finding of Faet or Conclusion of Law made by the Trial 
Court. That portion of Appellants’ Brief entitled ‘‘As- 
signments of Krror’’ raises several general propositions 
and the Appellants’ argument does not even follow the 
questions raised under the so-called ‘‘Assignments of Er- 
ror.’? Consequently the discussion in Appellees’ Brief 
must be general in nature. 


A. NO PROPER SPECIFICATION OF ERROR 
There is an absolute failure in the Brief of Appel- 
lants to comply with Rule 18 (d) of the Rules of the 


Q 


United States Court of Appeals for the Ninth Circuit, 
which provides, in part: 


“Tn all cases a specification of errors relied upon 
which shall be numbered and shall set out separately 
and particularly each error intended to be urged... . 
In all eases, when tindings are specified as error, 
the specification shall state as particularly as may be 
wherein the findings of faet and conclusion of law 
are alleged to be erroneous.”’ 


It is significant to note that there is no specification 
of error as to any Findings of Fact or as to any Con- 
clusion of Law made by the Trial Court and it is there- 
fore urged that the Findings of Fact and Conclusions of 
Law should be accepted inasmuch as no direct attack is 
made upon any specific Finding of Fact or Conclusion of 


Law. 
In Umted States v. Cushman, 1386 Fed. (2) 815, a 


Ninth Cireuit decision, it was said: 


‘“Appellant could have specified these findings 
as error and could thereby have raised the question 
of the sufficiency of the evidence to support the find- 
ings, but has not done so. We nevertheless have ex- 
amined the evidence and have satisfied ourselves that 
it does support the findings, that the findings are 
not clearly erroneous, and that therefore we ought 
not to set them aside. ... The second specification is 
that ‘the trial court erred in ordering judgment.’ 
This is not a proper specification of error. It does 
not set out particularly, or at all, the error, if any, 
intended to be urged. It specifies nothing, presents 
nothing for review.’’ 


The ‘‘Assignments of Error’? made by Appellants do no 


more than assert that the Trial Court erred in entering 
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judgment for Appellees. Under the holding of the case 


cited above, this presents nothing for review. 


B. FINDINGS OF FACT CONCLUSIVE UNLESS 
CLEARLY KRRONEOUS 

The Federal Rules of Civil Procedure, Rule 52 (a) 
provides, in part: 

‘“Windings of Fact shall not be set aside unless 
clearly erroneous, and due regard shall he given to 
the opportunity of the Trial Court to judge the eredi- 
bility of the witnesses.’’ 

Upon the basis of this rule, it has been held that the 
Findings of Fact of a Trial Court are presumptively cor- 
rect and will not be set aside unless they are clearly er- 
roneous, giving due regard to the Trial Court’s oppor- 
tunity to judge the eredibility of the witnesses. 


Wingate v. Bercut et al, 146 Fed. (2d) 725 at page 
728 (Ninth Circuit) 


Paramount Pest Control Service v. Brewer, 177 Fed. 
(2d) 564 at page 567 (Ninth Circuit). 


Pacific Portland Cement Co. v. Food Machinery & 
Chemical Corporation, 178 Fed. (2d) 541 at page 048 
(Ninth Circuit). 

36 C.J.S. Page 408, Sec. 297 (3) (a) under Federal 
Courts. 


Most of the essential allegations of the Complaint are 
admitted by the Answer so that there are very few fact 
issues or combined issues of fact and law for determina- 
tion by the Trial Court. On those issues, it is urged, Ap- 
pellants cannot claim the benefit of the weight of the evi- 
dence and on the contrary, the weight of the evidence, in 
the view of Appellees, preponderates in their favor. At 
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the most, it ean be said that the evidence on these issues 


was conflicting and therefore it is urged that the Find- 


ings of Facet and Conelusions of Law made by the Trial 


Court should be given the benefit of the presumption 


noted above. 


C. SUMMARY OF THE EVIDENCE 


The admissions in the pleadings, coupled with the un- 


eontroverted testimony of witnesses, establishes the fol- 


lowing sequence of events: 


(1) 


(2) 


May 2, 1953: Tixecution by the parties of Re- 
ceipt and Agreement to Sell and Purchase (R. 
p: 17, 260). 

June 11, 1953: Letter from Appellees to Appel- 
lants requesting delivery to them or their at- 
torneys of an Abstract of Title for the real 
property which was the subject of the sales 
agreement (Plaintiffs’ Exhibit numbered 2, R. 
02-03). 

June 15, 1953: Glenn Woodbury called upon 
W. T. Boone, one of the attorneys for Appel- 
lees, but refused to leave the abstract of title 
unless Mr. Boone paid the balance of $11,000.00 
due on the purchase price (R. p. 104-105, 116). 
June 18, 1953: Glenn Woodbury, after con- 
sultation with his attorneys, delivered to Mr. 
Boone the abstract of title and a copy of the 
agreements between Jannsens and Woodburys 
(R. p. 106-107, 117-118). 

June 22, 1953: Letter from the Clermonts (Ap- 


(6) 
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pellees) to the Woodburys (Appellants) speci- 
fying defeets found in the abstract of title to 
the real property which was the subject of the 
sale agreement (Complaint Exhibit B, R. p. 15- 
15; receipt thereof acknowledged by Appellants 
through Second Defense of Answer, R. p. 20, 
and also by the testimony of Glenn Woodbury, 
BR». pe 107, 118). 

July 27, 1953: Letter from the Clermonts (Ap- 
pellees) to the Woodburys (Appellants) calling 
attention of the Woodburys to the faet that in 
more than one month that had elapsed sinee the 
letter of June 22, 1953 specifying defects found 
in the title, no response had been received from 
the Woodburys (Complaint Exhibit C, R. p. 16- 
17; receipt acknowledged by Second Defense of 
Answer, R. p. 20, and also by the testimony of 
Glenn Woodbury, R. p. 107). 

July 30, 1953: Letter from the Woodburys (Ap- 
pellants) to the Clermonts (Appellees) acknowl- 
edging receipt of the Clermonts’ letters of June 
22 and July 27, 1953, advismg that the matter 
had been turned over to the Woodburys’ attor- 
neys and that ‘‘we will act upon the advice of 
our attorneys in the matter of clearing up any 
defects in merchantability of title’? (Com- 
plaint Exhibit D, R. p. 17; receipt admitted by 
Appellees through Complaint, Paragraph IA, 


and the writing of the letter admitted by Ap- 
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pellants in the testimony of Glenn Woodbury 
(R. p. 120). 

(8) October 7, 1932: Complaint filed in this action 
(R. p. 17) with nothing having been done in the 
interim by Appellants to remedy the defects in 
title (admitted in the testimony of Glenn Wood- 
bums, “Ie. p. 121). 

In addition to the sequenee of events scheduled 
above, there was testimony introduced by Appellants over 
the objection of Appellees, relating to several conversa- 
tions between Appellants and Appellees through which 
the Appellants urged the Appellees received notice and 
knowledge of (a) the fact that the relationship between 
the Woodburys and the Jannsens was a contract of sale 
rather than a mortgage, and (b) that the real property 
which was the subject of the sales agreement was encum- 
bered by a lien of the Bitter Root Irrigation District 
under a repayment contract with the United States of 
America. Notice and knowledge of these two facts 


through the conversations were denied by Appellees. 


Dp. FPAYHMONT OF FULL PURCHASE PRICH NOT 
CONDITION PRECEDENT TO QUESTION OF 
TITLE 


Appellees take the position that Appellants were re- 
quired under the sales agreement to furnish the abstract 
showing merchantable title prior to payment by Appellees 
of the balance due. This position is based upon: (a) the 
language of the contract, (b) the conduct of the parties 
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which in itself constituted an interpretation of the written 
contract, and (c) existing Montana law. 
The Contract Language 

The written contract (R. p. 11, 260) through its first 
numbered paragraph requires Seller to ‘‘furnish Pur- 
chaser an Abstract of Title continued to date subsequent 
hereto showing merchantable title to the above described 
property vested in Seller, or in lieu thereof at Seller’s op- 
tion, a title insurance policy insuring title thereto vested 
in Purchaser, free and clear of all liens and eneum- 
brances, except mortgage to B. Jannsen, $16,200.00 and 
Federal Land Bank, $3,563.98.’’ 

Subsequently numbered Paragraph 4 of the contract 
provides that ‘‘if Seller’s title is not merchantable or in- 
surable and cannot be made so within a reasonable time 
after written notice containing a statement of defects is 
delivered to Seller, then said earnest money herem re- 
ceipted for shall be returned to Purchaser on de- 
mand. ..’’ 

Taking the obligations to be performed under the 
contract, the obligation of the Seller to furnish the ab- 
stract under Paragraph 1 is the first obligation specified 
in the contract. Ndhing is said in Paragraph + about re- 
turning any part of the purchase price other than the 


’ indieating that the 


‘earnest money herein receipted for,’ 
parties did not intend that the Purchasers be required to 
put up any additional money before the merchantability 
of the title was shown. 

Paragraph 4 of the contract further provides: ‘‘ But 


if said sale is approved by the Seller and Seller’s said 


15 


title is merchantable or insurable and Purchaser neglects 
or refuses to complete the purehase or shall fail to pay 
the balance of the purchase price as hereinabove provid- 
ed, then said earnest money shall be forfeited to the 
Seller... .’’ This provision further demonstrates that 
the merchantability of title 1s to be determined before 
any further sum becomes payable on the purchase price. 
Interpretation by the Parties. 

It is admitted through the pleadings that on June 11, 
1953 Appellees requested that Appellants furnish the ab- 
stract under the terms of the written contract and that 
having first refused to deliver the abstract on June 15, 
1953 unless the balance of the purchase price were paid, 
and subsequently discussing the matter with their attor- 
neys (R. p. 106-107, 117) the Appellants furnished said 
Abstract on June 18, 1953. Thus the parties themselves 
interpreted the contract as requiring merchantability of 
title to be determined prior to final payment by Appel- 
lees. 

There are many Montana decisions which state that 
the interpretation placed upon a contract by the parties 
themselves is to be considered by the Court and is en- 
titled to great influence in ascertaining their understand- 
ing of its terms. 


Marias River Syndicate v. Big West Oil Co., 98 Mont. 
294, 38 Pace. (2d) 599 


Cook-Reynolds Co. v. Beyer, 107 Mont. 1, 79 Pae. 
(2d) 658 


Smith v. School Dist. No. 18, 115 Mont. 102, 139 Pace. 
(2d) 518 


rev. Wahl, 116 Mont. 515, 155 Pae. (2d) 201. 
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Montana Decisions. 


The Appellees’ First Cause of Action ts not one for 
rescission but is an action based upon breach of the con- 
tract by Appellants. This distinetion is recognized and 
expressed in the Montana case of Cook-Reynolds Co. v. 
Chipman, 47 Mont. 289, 133 Pac. 694, where it was said: 

“There is a wide difference between the reseis- 
sion of a eontraet and its mere termination or ean- 
cellation. ‘It is well settled that a technical reseis- 
sion of the contract has the legal effect of entitling 
each of the parties to be restored to the condition in 
which he was before the contraet was made, so far 
as that is possible, and that no rights aeerue to either 
by force of the terms of the contract. But, besides 

technieal rescission, there is a mode of abandoning a 

eontraect as a live and enforceable obligation which 

still entitled the party declaring its abandonment to 
look to the contract to determine the compensation 


he may be entitled to under its terms for the breach 
which gave him the right of abandonment.’ ”’ 


Even if the clear language of the contract (Para- 
eraphs 1 and +) were to be disregarded and further, even 
if the interpretation placed upon that contract by the 
parties were likewise to be disregarded, the Appellants 
beeame obligated under Paragraph 2 of the contract to 
convey title ‘‘free and clear of all encumbrances except 
building and zoning ordinances and regulations. a 
Where this tvpe of warranty of title 1s made, even if the 
contract did not have the provisions of Paragraphs 1 and 
4 thereof, Appellants would be obligated by the Montana 


decisions noted below to demonstrate the merchantability 
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of their title before Appellees became obligated to pay 
the balanee due on the purehase price. 

In Bozdech et al v. Montana Ranches Co., 67 Mont. 
366, 216 Pac. 819, our Court stated: 


‘When a vendor is unable to convey the title sti- 
pulated for in his contract at the time a conveyance 
is due, the vendee is not required to make any tender 
of the balance of the purchase price as prerequisite 
to his right to reseind.”’ 


Again in Siufvast v. Asplund, 93 Mont. 584, 20 Pace. 
(2d) 631, 1t was said: 

‘“‘The purchaser has the right to expect the re- 
moval of the defects before the time set (Maupin, 
abowe, 608; Bell v. Siadler, 31 Idaho, 568, 174 Pae. 
129; Higgins v. Eagleton, 155 N. Y. 466, 50 N. E. 
287), as the rule which allows a vendor to remove 
defects after the time for final performance does not 
apply when time is of the essence of the contract. 
(Maupin, above, 883).’’ 

Kk. OFFER OF PERFORMANCE BY APPELLEES 
NOT AN ISSUE 


Appellees contend that 1{ was not necessary for them 
to prove that they were ready, willing and able to per- 
form as a prerequisite to casting upon Appellants the ob- 
ligation of furnishing merchantable title. What has been 
said above with respect to the claim by Appellants that 
they were not obligated to disclose merchantable title 
until Appellees had paid in full the balance on the pur- 
chase price applies likewise at this point and the Court’s 
contention is directed to the decisions of Bozdech et al v. 
Montana Ranches Co. and Sufvast tv. Asplund, both 
supra. 
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Another decision in this same connection is that of 
Milwaukee Land Co. v. Ruesink, et al, 50 Mont. 489, 148 
Pace. 396, a ease involving a contract for sale of real 
property. 

The Montana Court held: 

“The varianee is in the single particular as to 
when and how the balanee of the purchase money was 
to be paid; otherwise the contract as alleged, and 
the terms of it, are clearly shown. The subject mat- 
ter, the parties and the consideration were the same 
as alleged, and the obligation to make payment was 
the same. The plaintiff did not have title. It there- 
fore could not, under the agreement as alleged or 


under that proved, have demanded performance by 
Way & Ratchford until it could tender a title.”’ 


In view of the specifie provisions of the written 
agreement between the parties, in view of the interpreta- 
tion of that agreement by the conduct of the parties, and 
in view of the Montana decisions noted herein, it is sub- 
mitted that it was not necessary for Appellees to prove 
that they were ready, willing and able to perform. How- 
ever, if that were a necessity, the evidence in this ease sup- 
plies it. Marguerite I. Clermont, one of Appellees, testi- 
fied as follows: (R. p. 183-184). 


Q. All right, now, after that conversation with 
Mr. Woodbury, did you then come to Missoula to make 
arrangements, finaneial arrangements for the money 
that would be necessary to meet this contract: 

A. Yes, we did. 

Q. And were you, on June 15th, ready and willing 
financially to make the payment which was required 
under this contract to the Woodburys, $11,000, if the 
title had been satisfactory? 

A. Yes. (ltalies ours). 


19 


Mrs. Clermont again, under cross examination, testi- 
fied that. had the title been merchantable, she and Mr. Cler- 
mont were ready, willing and able to pay the balance due 
on the purchase priee. (RK. p. 186, 198 and 199). 

Furthermore, although now imsisting that Appellees 
were in default after June 15, 1953, the due date for the 
balance of the purchase price, Mr. Woodbury at the time 
of trial testified that he had agreed to extend the time for 
payment of the balance due. [lis testimony in this regard 
is as follows: (R. p. 101) 


A. TI asked what the trouble was. He informed 
me again he wasn’t able to get the money he had com- 
ing, and / told him T wasn’t going to hold him to that 
specific date. He said that he couldn’t afford to lose 
the money. I said, ‘1 don’t want you to lose your 
money; I don’t want your money for nothing, I mere- 
ly want to complete the deal. I sold the place to you 
mn good faith and I thought you bought it in good 
faith. All J want is to complete the deal, but as far as 
the date of the 15th of June, I don’t figure on holding 
you to it if you don’t have the money at that time.’’ 
(Itahes ours.) 


Again, under cross examination, Mr. Woodbury testi- 
fied: (me p. 135) 


“Q. They were asking for the time of payment to 
be changed so they could be sure and have the money 
available? 

A. That’s right. 


Q. You refused to do that? 
A. No, [ didn’t refuse to change the time of pay- 
ment; [ refused to put it on a contract for them. I 
told them T would give them more time, but I didn’t 
want to write a contract and earry it. I wanted it by 
fall. 7 told them I would give them until fall if they 
mecded W.’’ 
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KF. NO WAIVER BY APPELLEES 


The evidence of Appellants as to conversations goes 
no farther than to assert notice and knowledge on the part 
of Appellees of the existence of the Jannsen contract of 
sale rather than the Jannsen mortgage, and of the exist- 
ence of the hen of the United States of America by reason 
of its contract with the Bitter Root Irrigation Distnet. 
Even if these conversations took place tu the extent of giv- 
ing notice and knowledge of the defects to Appellees, they 
do not excuse performance by Appellants under Montana 
law. 

In Bozdech et al v. Montana Ranches Co., 64 Mont. 
366, 216 Pac. 319, mentioned supra, the Montana Court 
held: 


‘“Three of the eases cited by appellant directly and 
the other one indireecting rely upon Jemmert v. Me- 
Keen, 112 Pa. 315, 4 Atl. 542. The opinion in that 
case contains the following classification of eneum- 
branees: ‘Huenumbranees are of two kinds, viz., (1) 
Such as affect the title; and (2) those which affeet 
only the physical condition of the property. A mort- 
evage or other lien is a fair illustration of the former; 
a public road or a right of way, of the latter. Where 
encumbranees of the former class exist, the covenant 
referred to, under all the authorities, ts broken the 
instant it is made, and it is of no importance that the 
erantee had notice of them when he took the title. 
(Cathcart vr. Bowman, supra; Funk v. Voneida, 11 
Sere. & R. 109). Such encumbrances are usually of a 
temporary character, and capable of removal; the ver He 
objeet of the covenant is to proteet the vendee against 
them; hence knowledge, actual or constructive, of their 
existence, is no answer to an action for breach of such 
covenant.’ The authorities are unanimous i support- 
ing what is therein said concerning encumbrances af- 
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fecting the title to lands. (See eases cited under sec- 
tion 913 in Devlin on Deeds and in the notes in 4 
ini. “(tive.) “S09; afd 32 LiBeA. (ivs.) 737). Whos 
eourt has recently expressed approval of that rule of 
Adams v. Durfee, ante, p. 315, 215 Pac. 664.’ (Italics 
ours). 

See also Ayers v. Buswell, 73 Mont. 518, 238 Pace. 591. 


Even if the evidence of these conversations went be- 
yond notice and knowledge alone and constituted a waiver, 
under the provisions of Section 13-607, R.C.M. 1947, parol 
evidence of any alleged oral waiver would be inadmissible. 
This section provides: 


‘‘Kiffect of written contracts. The execution of a 
contract in writing, whether the law requires it to be 
written or not, supersedes all the oral negotiations or 
stipulations concerning its matter which preceded or 
accompanied the execution of the instrument.’’ 


Section 13-907, R.C.M. 1947, provides: 


‘“Written contracts—how modified. A contract in 
writing may be altered by a contract in writing, or by 
an executed oral agreement, and not otherwise.’’ 


In Hollensteiner v. Anderson, 78 Mont. 122, 252 Pac. 
796, the plaintiff Hollensteiner brought the action to fore- 
close a vendee’s lien for the amount paid on a contract for 
the purchase of real estate upon failure of consideration 
based upon defects in the vendor’s title. Defendant was 
permitted, over the objection of plaintiff, to show that 
plaintiff understood that the property was being pur- 
chased without the timber. Upon appeal it was held that 
the admission of this testimony was error, the Montana 
Supreme Court saying: 


‘Tf this testimony was competent to vary the terms 
of the contract, we would still have the title enecum- 
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bered by the mineral reservations and the right of 
way; but as the deed was a unilateral contract not de- 
livered to or aecepted by the vendees, the contents of 
which were not known to the vendees, and the contract 
was complete in itself and did not require the vendees 
to determine whether the deed correctly described the 
property, but required the vendor to execute and de- 
posit a deed conveying the property as therein de- 
seribed, the contract of June 11, 1918, is presumed to 
eontain all the terms of the agreement between the 
parties. If it was the tentative agreement of the par- 
ties that the purchase was of the land subject to the 
rights of the Anaconda Company, the vendor should 
have had his contract so drawn; having failed to do 
so, he was precluded by the provisions of section 
10517, Revised Codes of 1921, from varying the terms 
of the written contract by parol evidence—a sad com- 
mentary on the practice of having important legal 
documents drawn by a layman. This testimony, ad- 
mitted over the objection of plaintiff, was therefore 
improperly admitted and cannot aid the findings 
made.’’ (Italies ours). 


See also Bauer v. Monroe, 117 Mont. 306, 158 Pac. 
(2d) 485; Hart v. Barron, 122 Mont. 350, 204 Pace. (2d) 
Te(. 

The evidence introdueed by Appellants with respect 
to the conversations which are urged as constituting a 
waiver of the title defeets were introduced over objection 
and received by the Court subject to the objection. The 
Appellees on rebuttal denied knowledge or notice of the 
title defects through the alleged conversations and thus 
even if this parol evidence properly could be reeeived to 
vary the terms of the written contract, the testimony of 


Appellants with respeet to the conversations was denied 
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and the Findings of Faet by the Trial Court should be 


eonclusive on the conflieting testimony. 
G. RELIEF FROM FORFEITURE 


The Second Cause of Action of the Complaint seeks 
relief from forfeitiure under the provisions of Section 
17-102, R.C.M. 1947, which is quoted above. 

One of the early Montana cases under this section is 
that of Cook-Reynolds Co. v. Chipman, 47 Mont. 289, 133 
Pae. 694, which was an action by plaintiff, as vendor, to 
recover possession of property and also to recover dam- 
ages for unlawful withholding arising from a contract of 
sale between the plaintiff, as vendor, and the defendant, 
as vendee. The answer asked for the return to buyer of 
the $5,000.00 down payment, less a reasonable rental for 
the property until restored to the possession of plaintiff, 
and upon appeal it was held that the buyer’s prayer for 
this relief should have been granted. The Court said: 


‘We think the evidence as a whole shows that the 
appellant’s breach of duty was not grossly negligent, 
willful, or fraudulent, and that it was entirely prac- 
tical and not difficult to ascertain the damages of re- 
spondent on principles of compensation in accordance 
with the provisions to the statute. In these cirecum- 
stances, appellant was in position to ask relief from 
the forfeiture of his payments in excess of respond- 
ent’s damage, and that relief should in this case have 
been granted to him because of the conduct of re- 
spondent toward him and its effect upon him as de- 
tailed above.”’ 


See also Huston v. Vollenweider, 101 Mont. 156, 53 
Piae. (20) 112. 


In the case at bar possession of the real property was 
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never delivered to Appellees and the Appellants conse- 
quently had the benefit of the rents, issues and profits 
thereof. Thus there was no consideration to be returned 
to Appellants and the Trial Court aeeordinely found that 
the Appellees had estabhshed their right to relief from 
forfeiture which was, however, co-extensive with their 
legal right under the contract in question to reeover the 
$5,000.00 earnest money deposit. 

The relief granted by the Court under the Seeond 
Cause of Action is not made the subject of any Assign- 
ment of Hrror by Appellants and is merely argued under 
Paragraph F, Page 39 to 45 of Appellants’ Brief. It is 
submitted that Appellants have not raised for review the 
question of rehef from forfeiture by reason of their fail- 
ure to specify error in that connection. It is accordingly 
submitted that the Trial Court’s Finding of Fact and Con- 
clusion of Law with respect to forfeiture should be con- 
clusive. 

The written agreement in this case is dated May 2, 
1953, the abstract was delivered June 18, 1953, the defects 
in title certified in writing to Appellants on June 22, 1953 
and Mr. Woodbury testified that he re-hsted the property 
for sale during the month of July 1953. (R. p. 122). The 
Clermonts never took possession of the premises, had no 
return from the property, and it is admitted that all the 
rents and profits for the year 1953 accrued to the Appel- 
lenge (te. p. 137-138). 

Beeause of the Appellants’ failure to remedy the title 
defeets in a period of more than three months, the Cler- 


monts were compelled to institute this action to reeover 


20 


the earnest money deposit of $5,000.00 and had to return 
to Canada to attempt to re-establish themselves in a home 
aud business (R. p. 58-59). It is submitted that the evi- 
denee shows that the Clermonts, in each instance, acted in 
good faith and without delay and that they were not guilty 
of any grossly negligent, fraudulent or willful breach of 
duty. 

The Appellants argue that no formal declaration of 
forfeiture had been made by them and that therefore Ap- 
pellees cannot ask for rehef from forfeiture. It should be 
noted that Section 17-102, R.C.M. 1947, provides that 
‘‘whenever, by the terms of an obligation, a party thereto 
incurs a forfeiture, or a loss in the nature of a forfeit- 
ure... .’’ Certainly if, Appelles were refused relief under 
the First Cause of Action, they would face a loss of 
5,000.00 ‘‘in the nature of a forfeiture,’’ and it is against 
that possibility that Appellees asked for relief from for- 
feiture under their Second Cause of Action. 


H. OTHER CONTENTIONS BY APPELLANTS 


In addition to the problems discussed above, Appel- 
lants’ Brief argues various other questions to which it is 
felt some response should be made. 

Ambiguity of the Agreement. 

Appellénass’ whole argument is predicated upon their 
assertion that the agreement is ambiguous and therefore, 
they urge, resort must be had to parol evidence. To the 
contrary, there is no ambiguity in paragraphs 1 and 4 of 
the agreement which are the portions involved in this ease. 
They very clearly required Appellants as Sellers to fur- 
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nish an abstract showing merchantable title, in default of 
which, after notice of the title defects, Appellants were to 
have a reasonable time to remedy the title. If the title 
was not made merchantable, Sellers became obligated to 
return the earnest money payment of $5,000.00. There is 
no ambiguity in these requirements. 

If there be any ambiguity in the provisions of the 
agreement which are material in the case at bar, and it is 
submitted there is not, that ambiguity and the agreement 
itself must be interpreted under Montana law most strong- 
ly against the Appellants whose agent Hagarty (R. p. 124) 
prepared the agreement (R. p. 127). <Aleksich v. Mutual 
Benefit Health &€ Accident Ass’n., 118 Mont. 223, 164 Pac. 
(Qed) S72, 162° A. be 263. 


Mr. Woodbury doubted that he read the agreement 
before signing it (R. p. 128) and lis wife admitted she 
did not read it (R. p. 216). Mr. Hagarty, however, re- 
ealled that he read the agreement out loud to all of the 
parties (R. p. 173). In any event, Appellants should not 
be heard to charge ambiguity in any of the provisions of 


the agreement material to this case. 


Reformation Not an Issue 

There is no pleading or prayer-by Appellants for re- 
formation of the contract. There is no Specification of 
Error grounded upon reformation. It is not an issue in 
this case. 

Even if it properly were an issue, Appellants have not 
established any right to reformation under the Montana 
ease of Sullivan v. Marsh, 124 Mont. 415, 225 Pac. (2d) 
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S68, in which it states that reformation must be based 
upon mutual mistake, the court saying: 

“The presumption is that the writing contains the 
final agreement of the parties and expresses their 
real purpose and intent. To meet and overcome that 
presumption plaintiff was required to present clear, 
eonvineing and satisfactory proof... . The general 
rule is that to obtain reformation the mistake must be 
mutual... . The reeord before us fails to show any 
mutual mistake.’’ 


Defects to be Remedied by Appellants 


Appellants, tacitly admitting that they did nothing to 
remedy the defects of title, suggest that the defects should 
have been remedied by the Clermonts, notwithstanding 
the assurances given by Appellants in their letter of July 
30, 19538 whieh said in part: ‘‘You may be assured that 
the matter is being promptly taken care of ...’’ 

The obligation under paragraph one of the agreement 
to furnish an abstract showing merchantable title is that 
of the Appellants as Sellers—not that of Appellees. Un- 
der paragraph 4 of the agreement, notice of the defects in 
the title is to be delivered to ‘‘Seller.’’ Thus, under the 
written agreement, Appellants had the obligation of fur- 
nishing merchantable title. 

The Appellants’ letter of July 30, 1953 represents 
that they were assuming that obligation. No request was 
made that the Clermonts as purchasers should assume 
that obligation and no suggestion was offered that the 
money valne of the defects might be computed and de- 
dueted from the balance due on the purehase price. Even 
if the value of the Irrigation District lien could be de- 
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termined and subtracted from the purchase price, which 
suggestion was not made, there would have been no way 
to convert the relationship between Appellants and the 
Jannsens from contract for deed to that of a mortgage, 
especially when the balance due under that mortgage far 
exceeded the balanee due on the purehase price. The ad- 
vantage of the mortgage relationship, with necessity of 
foreclosure in event of breach, right of redemption, right 
of occupancy during the one year redemption period need 


not be argued. 


Hagarty’s One Thousand Dollars 


Appellants even argue that they should not be asked to 
return the entire $5,000.00 earnest money deposit because 
Mr. Hagarty, their real estate agent got $1,000.00 of it. 
Mr. Hagarty was admittedly their agent (R. p. 124). 

Paragraph II] of the Complaint (R. p. +) alleges pay- 
ment by Appellees to Appellants of the $5,000.00 earnest 
money deposit, an allegation admitted by the Second De- 
fense of the Answer (R. p. 19). 


CONCLUSION 


Under the written agreement, Appellants assumed the 
obligation of furnishing an abstract disclosing merchant- 
able title. The abstract was furnished, defects in the title 
duly specified by Appellees and Appellants undertook by 
their letter of July 30, 1953 to remedy the defects. Not- 
withstanding their assurances in that letter, which were in 
keeping with their contract obligation, Appellants abso- 
lutely failed in more than three months to do anything 


about the title defeets. The following excerpt from the 
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testimony of Glenn Woodbury (R. p. 121) admits nothing 
was done: 


Q. Then, was there any communication from you 
or from your attorney, either to the Clermonts, or to 
me, at anv time after July 30th with respect to this 
matter before this action was commenced in October, 
October 7th? 


A. Not to my knowledge. 


Q. In other words, there was not one single thing 
either vou or your attorneys did about communicat- 
ing with the Clermonts or with me with respect to this 
title, with the exception of that letter on July 30th? 


A. No, I guess not. 

The obhgations of Appellants is elear from para- 
eraphs one and four of the agreement. Their failure to 
fulfill that obligation is admitted by the testimony quoted 
above. 

There was ample evidence, in fact overwhelming evi- 
dence, to support each and all of the Findings and Con- 
clusions of the Trial Court and the Judgment should be 
affirmed. 

Respectfully submitted, 


Russell EK. Smith 
W. T. Boone 
Jack W. Rimel 
Attorneys for Appellees 
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PETITION FOR RE-HEARING 


PAUL P. O'BRIEN, CLERK 


To the United States Circuit Court of Appeals for 
the Ninth Cireuit, and to the Honorable Cireuit Judges 
thereof, Mathews, Healy and Fee: 


Come now Glenn Woodbury and Pearl Woodbury, 
appellants in the above entitled cause and respectfully 
request that the said Ciremit Court of Appeals re-hear, 
re-consider and alter the opinion and judgment herein 
made and given on the 10th day of August, 1956, upon 
the grounds and for the reason that the opinion of the 
Court disregards the fundamental rule of law that 
words especially inserted in a form contract will pre- 
vail over printed provisions. Section 93-401-19, Revised 
Codes of Montana, 1947, provides: 


‘Written words control those printed in blank 
form. When an instrument consists partly of writ- 
ten words and partly of a printed form, and the 
two are inconsistent, the former control the latter.’’ 


See also, Backer v. Parker, 87 Mont. 595, 599, 289 
Pae. 071. 


The opinion rendered violates this rule beeause it 
gives no effect to the provision in the contract reading: 
‘*Balanee to Woodbury June 15, 1953.’’ And because 
of two printed form provisions of the contract the Court 
has construed this especially inserted typed provision 
just exactly as if it had not been in the contract at all. 


The above rule of law would apply even if these 
provisions of the contract were completely inconsistent, 
which is not the case. 


lor it is quite possible to give effect to the provi- 
sion of the contract, requiring the $11,000.00 payment 
to be made by June 10, 1953, as well as that requiring 
an abstraet of title, as to the furnishing of which no 
date whatsoever is speeificd. Consequently, if the Cir- 
cuit Court of Appeals is going to decide the case on the 
issue of whether the agreement required this payment 


to be made on June 15, 1958, we respectfully submit 
that the eontract could hardly be clearer in its terminol- 
ogy, and that even if there be considered an inconsist- 
eney therein, then under Montana law, the especially 
and particularly written payment date would control 
regardless of whether or not an abstraet had been fur- 
nished by this time or not, time being of the essence. 


The appellants have not sought to avoid the effect 
of their contract whatsoever, and are willing to per- 
form it eompletely. And in faet, they have enough 
money coming from the appellees so that the lien of the 
irrigation ditch ean be paid in full and still leave a 
balanee for the appellants. This is in accordanee with 
the language of paragraph three of the contract itself, 
which specifies : 


de 


.. encumbrances... may... be paid out of the 
purchase money at the date of closing.’’ 


We think that the testimony given by one of the ap- 
pellants himself standing uneontradicted as it does is 
the best legal exposition of his position that could be 
made. He said (Tr. 106) : 
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... t would make the abstraet good, whatever it 
took, and when I made it good, I wanted the money 
tu be there as an assurance. .. .’? (Emphasis ours) 


And his contract gave him the right to have the pay- 
ment of June 15th made to him on June 15th and to be 
there then as an ‘‘assuranee’’ to cover any title expense 
to Which the appellants might be put. 


Thus, the appellant, under the elear terms of his 
contract, was not obliged to perfect any defeets in the 
abstract until after the payment of June 15, 1953, was 
made to hun. Sinee the payment was never made as re- 
quired clearly by the especially typed insertion in the 
written contract—whieh we have seen would control over 
any general printed form provision even if inconsistent 


entirely therewith—and since there is more than enough 
money for the payment of the irrigation diteh lien, and 
since the contract itself provides that the funds ealled 
for to be paid on June 15th could be used for this pur- 
pose, it is respectfully submitted that this re-hearing 
should be granted and the judgment of this Court 
changed so as to effeet a reversal of the Judgment from 
which this appeal is taken. 


Respectfully submitted, 


GLENN WOODBURY and PEARL WOODBURY, 
Petitioners and Appellants. 


Leif Erickson, Helena, Montana. 
William IF’, Shallenberger, 
D. A. Paddock, Missoula, Montana. 


Attorneys for Petitioners and Appellants. 
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The undersigned counsel for the appellants does 
hereby certify that in his judgment the petition for re- 
hearing submitted herewith is well founded and that the 
same 1s not interposed for delay. 


Dated August 31, 1956. 


WILLIAM IF. SHALLENBERGER 
of Counsel for Appellants. 


